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TO AUTHORIZE SECRETARIES OF THE ARMY AND AIR 
FORCE TO SETTLE, PAY, ADJUST, AND COMPROMISE 
CERTAIN MARITIME CLAIMS 





WEDNESDAY, AUGUST 15, 1951 


UNITED STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C: 


The subcommittee met, pursuant to notice, at 10:35 a. m., in room 
212, Senate Office Building, Senator John C. Stennis (chairman of 
a subcommittee consisting of Senators Stennis, Long, and Morse) 
presiding. 

Present: Senators Stennis (presiding) and Long. 

Also present: Verne D. Mudge, of the committee » staff, 

Senator Stennis. Gentlemen, I think we might as well start these 
hearings. Senator Long will be here in a few minutes. Senator 
Morse will not be here. 

I have an opening statement here for the record and for your 
information that I will hurriedly read and we will proceed to an 
explanation of the bill. 

The subcommittee has under consideration today H. R. 1764, a bill 
to authorize the Secretaries of the Army and Air Force to settle, pay, 
adjust, and compromise certain claims for damages and for salvage 
and towage and to execute releases, certifications, and reports with 
respect thereto, and for other purposes. 

(The bill referred to, H. R. 1764, follows :) 


[H. R. 1764, 82d Cong., 1st sess.] 


AN ACT To authorize the Secretaries of the Army and Air Force to settle, pay, adjust, and 
compromise certain claims for damages and for salvage and towage and to execute 
releases, certifications, and reports with respect thereto, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretaries of the Army and Air 
Force, under the direction of the Secretary of Defense, are hereby authorized to 
consider, ascertain, adjust, determine, compromise, or settle claims for damages 

caused by vessels of or in the service of their respective departments, and for 
commmeiiantian for towage and salvage services, including contract salvage, ren- 
dered to such vessels, and to pay the amount of any claims so determined, com- 
promised, or settled, and upon acceptance of such payment by the claimant, and 
not until then, such determination, settlement, or compromise of such claim shall 
be final and conclusive for all purposes, any law to the contrary notwithstanding: 
Provided, That this section, as respects the determination, compromise, settle- 
ment, and payment of claims, shall be supplementary to, and not in lieu of, all 
other provisions of law authorizing consideration, adjustment, determination, 
settlement, and payment of claims :Provided further, That all payments of claims 
made under this section shall be made out of applicable appropriations which 
are hereby authorized: And a d further, That the payment of any claim 
on which a net amount exceeding $500,000 is determined to be due from the 
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United States, or which is compromised or settled at a net amount exceeding 
$500,000 payable by the United States, shall not be authorized by this section, 
and all claims determined, compromised, or settled hereunder at a net amount ex- 
ceeding $500,000 payable by the United States shall be certified by the Secretary 
concerned to the Congress. 

Sec. 2. The Secretaries of the Army and Air Foree, under the direction of 
the Secretary of Defense, are hereby authorized to consider, ascertain, adjust, 
determine, compromise, or settle claims for damage cognizable in admiralty in 
a district court of the United States and all claims for damage caused by a 
vessel or floating object to property of the United States under the jurisdiction 
of their respective departments or property for which their respective depart- 
ments may have assumed, by contract or otherwise, any obligation to respond 
for damage thereto. The Secretaries of the Army and Air Force, for their 
respective departments, are further authorized to receive in payment of any 
such claim the amount due the United States pursuant to determination, com- 
promise, or settlement as herein authorized and, upon acceptance of such pay- 
ment but not until then, such determination, settlement, or compromise of such 
claim shall be be final and conclusive for all purposes, any law to the contrary 
notwithstanding. All such payments shall be covered into the Treasury of the 
United States as miscellaneous receipts. The Secretary concerned is authorized 
to execute on behalf of the United States and to deliver in exchange for such 
payment a full release of such claim: Provided, That this section, as respects 
the determination, compromise, settlement, and payment of claims, shall be 
supplementary to, and not in lieu of, all other provisions of law authorizing the 
determination, compromise, or settlement of claims for damage to property here- 
inabove described: Provided further, That no settlement or compromise where 
there is involved a payment in the net amount of over $500,000 shall be authorized 
by this section. 

Sec. 3. The Secretaries of the Army and Air Force, under the direction of the 
Secretary of Defense, are hereby authorized to consider, ascertain, adjust, deter- 
mine, compromise, or settle any claim for salvage services rendered by their re- 
spective departments to any vessel: Provided, That all moneys received by the 
respective departments for salvage services rendered shall be covered into the 
Treasury as miscellaneous receipts. 

Sec. 4. Within twenty days after payment of any claim determined, com- 
promised, or settled under section 1 of this Act at a net amount exceeding $3,000 
payable by the United States or within twenty days after receipt of payment 
or settlement of any claim under section 2 or section 3 of this Act, the Secretary 
concerned shall file reports with the Committees on Armed Services of the Senate 
and House of Representatives setting forth the nature of the claim, the vessel 
or vessels involved, the amount paid or received with respect thereto, the basis 
of the determination, compromise, or settlement and other pertinent facts: Pro- 
vided, That during any war the reports required under this section may omit 
any fact or facts disclosure of which, in the opinion of the Secretary concerned, 
would be prejudicial to the national security. 

Sec. 5. Subject to the proviso of section 4 hereof, the Secretaries of the Army 
and Air Force shall report to the Congress at each session thereof, all amounts 
paid by their respective departments or received by their respective depart- 
ments under this Act. 

Sec. 6. When the net amount paid or received in settlement does not ex- 
ceed $1,000 the authority of the Secretary of the Army or Secretary of the Air 
Force, as set forth in sections 1 and 2 hereof, may be exercised by such person 
or persons in the military department concerned as the Secretary thereof may 
designate. 

Sec. 7. The provisions of this Act shall not apply with respect to any claim as 
to which a suit has been filed by or against the United States and is pending at 
the date of the enactment of this Act. 

Passed the House of Representatives April 17, 1951. 

Attest : Rate R. Roserts, Clerk. 


Senator Srennis. This bill was recommended by the Department 
of Defense on January 5, 1951. 

Senator Long, I am just making a short opening statement here. 

The bill was heard on Wednesday, February 21, 1951, by Subcom- 
mittee No. 4 of the Committee on the Judiciary of the House of Rep- 
resentatives, the Honorable Thomas J. Lane presiding. 
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The bill was favorably reported by the Committee on the Judiciary 
on April 9, 1951, and passed the House on April 17, 1951. 

A companion bill, S. 313, was introduced in the Senate by the chair- 
man of the Armed Services Committee on January 11. It was referred 
to the Committee on the Judiciary. A subcommittee presided over by 
Senator Magnuson considered the bill on Wednesday, March 7. The 
transcript of the testimony does not show that this subcommittee took 
any action on the bill. 

The Committee on the Judiciary was ordered discharged from fur- 
ther consideration of S. 313 on Friday, July 27, 1951, and the bill was 
referred to the Committee on Armed Services. 

The chairman of the Committee on Armed Services appointed a 
subcommittee, consisting of Senator Long, Senator Morse, and myself, 
to consider the bill, the letter appointing the subcommittee bearing 
the date of July 27, 1951. 

The press of other business has rendered it impossible for the sub- 
committee to meet. We are taking advantage of an unexpected oppor- 
tunity which developed late yesterday afternoon, and I am hoping we 
may proceed promptly with the hearing of the witness. This is our 
first hearing. 

In my preliminary study of the bill, it appears that H. R. 1764 
proposes to confer upon the Army and the Air Force authority similar 
to that now vested in the Navy Department to settle claims of a mari- 
time nature in favor of or against the United States. 

Very fortunately we have a former member of the Navy, of rank 
less than admiral, who is on the subcommittee, and he can give us a 
practical slant on this problem. 

Senator Lone. Who did not have practical contact with this prob- 
lem, however. 

Senator Srennis. As the proposed legislation is in fact identical 
with the existing statute, or nearly so, it would seem there is no basic 
change in policy involved. 

To facilitate consideration of the pending bill, and comparison 
of it with existing law applicable to the Navy, I have asked the staff 
to prepare this committee print which shows in the right-hand column 
the text of the pending bill, in the center column the text of existing 
law applicable to the Navy only, and in the left-hand column explana- 
tory notes and comments. 

Senator Long, you have yours right there. 

The first two pages of the print consists of a general statement con- 
cerning the bill, followed by favorable recommendations from the 
Department of Justice, Department of Defense, and a sectional 
analysis. 

We have four witnesses representing the four departments con- 
cerned: Mr. Charles G. Bergin, Chief of Terminal Operations 
Branch, Legal Division, Office of Chief of Transportation, Depart- 
ment of the Army; Col. George Cechmanek, Chief, Claims Branch, 
Judge Advocate General, Department of the Air Force; Mr. Edward 
B. Hayes, acting admiralty counsel, Judge Advocate General, De- 
partment of the Navy; and Mr. Leavenworth Colby, Maritime Divi- 
sion, Department of Justice. 

They are all present, I assume. 

; Mr. Bergin is listed first, and I presume you wanted him to testify 
rst. 
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Mr. Muper. Yes. 

Senator Srennis. Gentlemen, one of the main points we could 
cover first is for you to give us a little briefing as to how these matters 
are handled now with the Air Force and the Army, and then we 
could take the Navy slant of this matter and how they handle it now, 
and then we can go right on into the bill. 


STATEMENT OF CHARLES G. BERGIN, CHIEF OF TERMINAL OPERA- 
TIONS BRANCH, LEGAL DIVISION, OFFICE OF CHIEF OF TRANS- 
PORTATION, DEPARTMENT OF THE ARMY 


Mr. Berorn. I have a prepared statement which has been printed 
in the compendium, and perhaps you would like me to read it, or 
perhaps 

Senator Stennis. I think we have it before us. Maybe, if you 
would just make a statement and high light any particular points 
you wanted to make, it would be satisfactory. 

Mr. Beret. Yes, sir. 

This bill arises from the fact that both the Army and the Air 
Force operate a great many vessels of one kind or another. Ac- 
cidents happen in connection with these operations. 

At the present time when an accident happens, claims result, and 
the sole remedy to the claimant, and the only thing that the Army 
or the Navy or the Air Force can do, is recommend the claim to 
Congress, if it approves it in full, or to tell the people to sue. 

I say that is the only thing that can be done. 

Senator STeNnNIs. Bxcuae me. They sue in the Court of Claims 
under a special statute or a general statute or what? 

Mr. Brerein. They would generally sue in admiralty, sir. 

Senator Srennis. I see. 

Mr. Beretn. The admiralty statutes provide for a suit against the 
Government when damage is done by a Government vessel. 

Senator Srennis. Well, I am familiar in a general way with your 
Army Transportation Branch, but the Air Force has its own 
boats, too ¢ 

Mr. Brretn. Yes, sir; they. operate a substantial fleet of vessels 
which have been mentioned in these statements. 

Senator Lone. Rescue vessels and swamp gliders. 

Mr. Berarn. Yes, sir. 

Senator Lone. They have 93-foot seagoing craft. 

Mr. Berern. 326 vessels of all types that the Air Force is operating. 

Senator Stennis. All right; go ahead with your explanation. 

Mr. Berern. I was saying that the sole remedy is by suit or by 
recommending the claim to ¢ ongress. 

Senator STennis. Yes. 

Mr. Berotn. There are, of course, exceptions to that. If the claim 
can be disposed of for less than a thousand dollars and if there is no 
question of negligence on the part of the claimant, the Army has 
authority to settle. That authority, of course, with the limitation of a 
thousand dollars and the limitation that no settlement can be made 
where there is any negligence on the part of the claimant, is par- 
ticularly inapplicable to a claim of an admiralty or maritime nature. 
That is so because admiralty and maritime claims are disposed of 




















CERTAIN MARITIME CLAIMS 5 


in the courts of admiralty on a mutual-fault basis, where there is 
negligence on the part of both parties. 

Of course, at the common law, say, in the case of an ordinary 
automobile accident, if the party suing has been guilty of negligence 
himself, his case is just, we will say, thrown out of court completely. 
That would not be so in admiralty. 

If the suing party were found to be negligent, but if he proved at 
the same time negligence on the part of “the other party, the result 
of the action would be a suit for half damages or mutual fault, both 
parties recovering. 

Of course, the damages would be set off one against the other, so 
that one statute is, as I say, extremely limited in “its applicability in 
suits of this nature. 

A second remedy which is available but extremely limited 

Senator Stennis. Pardon me now; it is limited to a case of a thou- 
sand dollars in which the claimant has not been at fault? The old 
common-law rule. 

Mr. Beran. Yes, sir; no fault at all on the part of the claimant. 

A second remedy is in the Foreign Claims Act, as it is called. That 
is limited to $5,000. It applies only to claims arising abroad and 
would not have any applicability in this country; and another limita- 
tion is that it applies only to claims by, I believe it is, a resident of 
the country in which the accident. occurs. 

Senator Srennis. Where is that adjudicated, by the Army itself 
or—— 

Mr. Berern. Yes, sir; by a foreign claims commission appointed by 
the Army, and they would sit overseas. That statute, I believe, wa 
partly intended to effect good will with countries where the Army aie 
personnel stationed abroad. 

Now, as I say, besides the fact that it would apply only abroad, 
and it is limited to $5,000, there is another limitation, that the claim- 
ant must be a resident, I believe it is, of the country in which the 
accident happens. 

I have seen this type of case come up where an accident will occur, 
a collision between an Army vessel and a foreign vessel, but the for- 
eign vessel will be of a flag other than the flag of the place where the 
accident happens, so there is no remedy in those cases. In other 
words, that remedy is also extremely limited in its application. 

This situation during the past war resulted in rather an unusual 
remedy being adopted by the Army for the purpose of avoiding having 
claims pile up and leaving litigants without any remedy or leaving 
claimants. 

The Army had no authority to settle this kind and type of claim. 
It was operating a great fleet of harbor vessels in this country, barges 
and tugboats. Tt was doing damage, of course, in the course of this 
operation, and claims were being made. 

The authority to settle was lacking, so the Army went to the War 

Shipping Administration and got insurance. The insurance was 
of this type: The Army repaid War Shipping Administration for all 
of its payments made on its insurance coverage to the Army, and the 
Army also gave the War Shipping Administration personnel to handle 
these harbor claims. 

That was an undesirable situation in a number of ways. First off, 
it was cumbersome; secondly, it was expensive; and thirdly, it put 
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confidential information into the hands of people who were not subject 
to Army discipline. 
Senator Stennis. Pardon me now, you are talking about cases out- 


side of the realm of these thousand-dollar cases in which the claimant 
was not at fault? 


Mr. Beratn. Yes, sir. 

Senator Srennis. You were resorting to this plan to keep them 
from having to go to court, is that right? 

Mr. Berern. Yes, sir. 

Senator Stennis. As I understand now, say there was a $2,000 
claim, why, the only remedy available was—assuming it was here— 
to go to court or go to the Congress, we will say ? 

Mr. Beret. Yes, sir. 

Senator Stennis. All right. I want to be sure I have got that. Go 
ahead. 

Mr. Brrern. That situation, of course, is one that I think everybody 
would want to avoid in the case of another, shall we say, or further 
trouble where the Army would be operating on an expanded scale. 

The present situation, of course, results in, one, injustice to the 
claimant in that it forces him to sue and takes up a great deal of his 
time where he might dispose of the claim by settlement in cases where 
everybody would recognize that it should be settled. 

It is costly to the Government in that suits have to be handled by 
way of litigation in place of by way of claims, and it is costly to the 
Government in that when claims go to litigation the settlement figure 
or the ultimate decree is higher oot formerly when cases are settled 
early and between the parties involved without resort to attorneys. 

Senator Lone. Might I ask this question? 

Mr. Beret. Yes, sir; of course, sir. 

Senator Lone. Do you have any objection to requiring that those 
settlements be approved by the court? 

Mr. Berar. I do not think there would be an objection, sir. It 
would be cumbersome, however. 

Senator Lone. In my State under our compensation laws the law 
requires that a judge approve any settlement made with an injured 
workingman. It is a protection in that case for the individual for the 
judge to look at the settlement and see if he thinks it is all right. 

In this case, I do not know whether it would do any harm, and it 
might be some good for it to be reviewed by the same court in which 
you would ordinarily have to sue. 

As I understand the way it is now, you would have to sue in that 
eourt to get your money. I would be inclined to think if you work out 
a settlement and simply proposed that the court would look into it 
and pass on it, that would assure you of a review. 

What scares me with respect to this, they say you are supposed to 
report to Congress, but I know how some of those things are. A while 
back, with regard to another act where the Navy was supposed to 
report to us about what they expected to do, before they built these 
public works, well, I ran into one of them that I thought was not 
justified and when I investigated they confirmed that it was a fait 
accompli; they had already built the project. They were coming up 
for approval and did not think anybody would question it, but it 
just happened that somebody did question it, and found out that they 
had built it and were coming up for approval after it had been built. 
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Senator Srennis. That is a very good point you raise there. 

Senator Lone. I am inclined to think it would be good for some- 
body to have the responsibility of passing on this other than the 
department, otherwise what you tend to find, just in my judgment, and 
I might be right—some lieutenant over there who is a pretty bright 
boy gets to handling these things, and the senior officer acquires con- 
fidence in him, and the next thing you know he is handling it by him- 
self and nobody is checking on him; and the first thing you know we 
have delegated the authority to just one fellow somewhere down the 
line to dispose of millions of dollars of Federal money. 

It would seem to me as though it might be good for somebody to 
pass on this. 

Senator Stennis. That is a good idea, Senator. 

All right, you may proceed. 

Mr. Berern. Thank you, sir. 

I think, Senator Long, that you would be faced with the same situa- 
tion in these cases that you speak of in the Navy case; you would 
always be presented with a fait accompli. The settlement is recom- 
mended after it has been effected. Dectoen I do think that is a 
good check. 

Senator Lone. Both parties have to go into court and explain to 
a judge that they thought this was a good settlement and outline the 
facts to the judge, and the judge has to say, “Well, that looks all right 
to me.” 

IT am inclined to think that would always assure you before it is 
finally concluded that somebody had actually passed on it. 

Senator Srennis. That is like our minors’ court or chancery court 
where minors are involved; the chancellor has to approve any settle- 
ment that is required. That is a good idea. 

Let me ask you a question: This law will still leave the courtroom 
door open to any claimant. He does not have to follow this; he 
always could go to court. I would not want to close the door in 
anyone’s face. This leaves the courtroom door open. 

Mr. Beran. Yes. There is absolutely nothing in the bill, sir, that 
would bar him a right to sue exactly as before. 

Senator Srennis. Proceed with your statement; it is a good 
explanation. 

Mr. Beran. Shall I pause to comment on Senator Long’s 
observation ¢ 

Senator Stennis. Yes. 

Mr. Beret. I should like to, sir, as to the delegation of authority. 
The only delegation possible down the line is in the amount of $1,000 
that is set forth in the act. 

Senator Lone. Under this act, couldn’t they make a settlement of 
a half million dollars? 

Mr. Beret. Not by delegation of authority, sir. That would be 
at the top level. The Secretary has the authority to do that. 

Senator Lone. I do not think you understood my statement. My 
statement was that what oftentimes happens is a superior officer has 
a junior officer working under him who works all these things out, 
and the superior has just some vague knowledge of this, and the junior 
officer is oftentimes the one who is doing the work, and the only one 
who really understands it. : 

Mr. Berarn. Yes; that is very true, sir. 
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Senator Lone. I used to review general court-martial cases for the 
Navy at one time, and I was under the impression that I was the only 
reviewing authority who really read the record. 

Senator Srennis. If you do not mind, complete your outline of 
these points, and then you can comment on Senator Long’s suggestion 
then. 

Mr. Berern. Yes, sir. 

The Attorney General is responsible for the presentation of this 
legislation in this respect: He has criticized the Army severely in 
the past for not having obtained this authority—not having asked for 
this authority from the Congress. 

I have here copies of a letter which I think are extremely interesting 
in connection with the bill. I could either read them or present them 
to you, sir. 

Senator Stennis. Well, suppose you just insert it in the record. 
Whom are they from ? 

Mr. Berorn. They are from the Attorney General to the office of 
the Department of the Army. 

Senator Stennis. You can read such parts as you wish. 

Mr. Berery. Yes, sir. 

We enclose herewith copies of libels filed on behalf of the owners and on 
behalf of the next of kin of the officers and crew of the British trawler Bucentaur, 
which was in collision with the Wilson Victory in the North Sea on May 21, 1947. 
We had a notice from your office on July 1, 1947, from which it appeared that 
the Wilson Victory had her radar in operation, but the radar did not pick up 
the unknown vessel or wreckage with which the Wilson Victory collided. On 
July 8, 1947, we recommended to the Chief of Transportation that they arrange 
to have the claims of the British fishermen settled in London, and we called your 
attention to the high awards made in this country for wrongful death of fishermen 
in the Usat Barry-Medford case. In that letter we pointed out that, if there 
is much delay in the matter, the British nationals would probably send the 
cases over to attorneys in New York. On July 21, 1947, the Maritime Commission 
representative in London reported that they had written to John T. Haswell, 
Esq., Chief of Maritime Claims Division, Karlsruhe, and asked for an arrange- 
ment for the necessary funds. Thereafter, there were further discussions arising 
out of the failure of the British Treasury Solicitor to grant legal aid. 


Senator Stennis. Pardon me now, but we operate on limited time 
here. 

Mr. Berern. I am sorry. 

Senator Srennis. The point you make here is that the Attorney 
General urged you to seek this authority. 

Mr. Berain. I was coming to the paragraph that refers to that. 

Senator Stennis. I do not mean to cut you off. 

Mr. Berern (reading) : 


The Attorney General has called the attention of the Department of the 
Army to the fact that the lack of the authority now requested works to the 
financial deteriment of the Government and has urged that the Department of 
the Army vigorously support legislation of this nature. 

Furthermore, the authority sought would enable the Departments of the Army 
and Air Force to avoid much unnecessary delay in the payment of just claims, 
which delay results in an injustice to the claimants. 

The authority which this legislation would vest in the Secretaries of the 
Army and of the Air Force is the same as that now vested in the Secretary of 
the Navy with respect to the types of claims under consideration, except that 
the limitation of the Secretary of the Navy’s authority is $1,000,000, whereas 
the limit under the present bill is $500,000. 
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The Congress has found it advisable to give to the Coast Guard and to the 
Maritime Administration of the Department of Commerce authority to settle 
claims of a maritime nature. 

The effect of the last paragraph is that all other agencies of the 
Government that I know of that operate vessels do have authority 
to settle claims, except the Army. 

Senator Stennis. And the Navy has it up to a million dollars. 

Mr. Beretn. The Navy has it up to a million dollars. 

Senator Stennis. You are asking for $500,000? 

Mr. Berain. Five hundred thousand dollars. 

Senator STennts. All right. Are there any other points you have 
now ¢ 

Mr. Berern. I just want to say that it would be*very cumbersome 
to bring the courts into the picture. 

Senator STENNIS. Yes, 

Mr. Berain. I do not know any legal procedure, and I think prob- 
ably the Judicial Code would hav e to be amended to give the courts 
authority, because, unless suit is started, they do not have authority; 
and if we were to be required to have “commencements of suits, we 
would probably be right back where we started from. 

Senator Stennis. How many of these claims do you handle in a 
year? Do you have any data on that? 

Mr. Beran. We do not have a great many, sir. I think the best 
description we could give you is that they are current. They keep 
coming all the time, never in great numbers except in the case of the 
emergency I spoke of during the last war. 

Senator Stennis. What do you mean “never in great numbers”? 
What do you call a great number? 

Mr. Berary. I would say if you got, let me say, five in a day that 
would be a great number, more than you would expect. Of course, 
accidents happen at infrequent intervals. 

Senator Srennis. I know, but you have some pending all the time 
say 100 or 200 of them pending ? 

Mr. Berern. Yes. Going along constantly, sir, and people work- 
ing on them, and I think perhaps that is as good as we can say on 
that. It would vary from year to year and day to day. 

Senator Long. Do you have any idea what the average claim is? 

Mr. Berar. It would be very small, sir, compared to the $500,000 
limitation. It would be well down below $50,000 ; down below $25,000, 
I would say, the average claim. Some go above $25,000, and it would 
be, I think, a very odd one that would be settled up in the $500,000 
figure. 

Senator STENNIS. Senator Long, suppose we—— 

Mr. Brrarn. I was going to say they would be considered very bad 
claims. 

Senator Stennis. Suppose we get the highlights, at least, of each 
of these gentlemen’s testimony, and which might dispense with their 
coming back if we do not get all the testimony. Who is the next 
witness? Let us ask the representative of the Air Force now if he 
has anything particularly to add to what has been said here by the 
Army. Who represents them ? 

Mr. Mune. Colonel Cechmanek. 

Senator Stennis. All right, Colonel. 


> 
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STATEMENT OF COL. GEORGE CECHMANEK, CHIEF, CLAIMS BRANCH, 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE AIR FORCE 





Colonel Cecumanek. I have nothing else to add, unless the com- 
mittee has some questions, and I would be glad to answer them. I 
have nothing to add to Mr. Bergin’s statement. 

Our position is substantially the same, excepting that we have the 
vessels of the procurement plan we will operate, which will be a total 
of 477; otherwise, our position is substantially the same as that of 
the Army. We will meet with substantially the same problems. 

Senator Stennis. Well, now, the purpose here, the primary pur- 
pose, is to provide the injured party an effective forum where he can 
get relief and, at the same time, you enter into the picture as to be not 
paying out too much money for these claims? 

Now, what check do you have on that? Senator Long raised a very 
practical point. This authority can be delegated here to a minor 
official and just perfunctorily approved, and I want you fellows to have 
some responsibility in your departments and some chagrin if the 
thing does not go right. 

What is in the bill that puts the onus on you? 

Colonel CecHMANEK. t think that is an administrative problem, 
sir, and any amount over a thousand, at least in my division, I approve 
personally, and then it goes to the Judge Advocate General, but never 
do I permit a claim over a thousand dollars to be approved even if it 
goes to Congress. 

Senator Stennis. You look into these things yourself; give it your 
personal attention ? 

Colonel CecHMANEK. Every one that we send up here, if it is over 
a thousand dollars, I personally 

Senator Stennis. Would that be your practice under this bill? 

Colonel CecHMANEK. Yes, sir. 

Senator Stennis. What would be the practice of the Army? 

Mr. Beroin. That would be the practice in the Army. The only 
ones that could be delegated would be the ones under a thousand 
dollars. 

Colonel Cecumanek. That is our position primarily in my own 
shop, and secondarily with the Judge Advocate General. 

Senator Srennis. Senator Long, do you have anything else on these 

oints ¢ 
. Senator Lone. Do you make it a point to read all the affidavits and 
all the supporting statements ? 

Colonel CecuMaAnek. Yes, sir; right down the line. I have so far 
read every one. I read most of those under a thousand also and 
every one over a thousand—absolutely every one over a thousand; 
that is true. 

Senator Lone. At the present time, when you have one over a 
thousand, does that have to go before Congress ? 

Colonel CecuMAneK. Sir? 

Senator Lone. At the present time, when you have one over $1,000, 
does that have to go to Congress before it is paid ? 

Colonel CecHMANER. Yes, sir. 

Senator Lone. Yes. 

Senator Stennis. Even if he gets a judgment? There is some prac- 
tical way to pay a judgment 
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Colonel Cecumanex. No. If it is an admiralty case that would 
have to be paid, yes, sir; they appropriate money for it, I imagine. 
I do not know how it is handled. 

Senator Stennis. But they do not appropriate money for the 
specific case. 

Colonel Cecumanek. No. 

Senator Srennis. They just appropriate money that would be avail- 
able to pay adjudicated claims. 

Mr. Beret. Yes, sir. 

Senator Stennis. All right; if fhere is nothing further, we will 
hear the others. You gentlemen stay with us. 

Mr. Hayes, you are with the Navy ? 


STATEMENT OF EDWARD B. HAYES, ACTING ADMIRALTY COUNSEL, 
JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE NAVY 


Mr. Hayes. Yes, sir. 

Senator Stennis. All right, Mr. Hayes; we will be very glad to 
hear from you now. 

Mr. Hayes. I have no prepared statement, Senator, but I gather 
from the conversation here you want to know how the Navy functions. 

Senator Stennis. That is right. 

Mr. Hayes. We have a very simple procedure, I think. We have a 
trained staff of men now. We have trained them over the time since 
1944 when the act was put into effect, four of whom are in Washing- 
ton all the time, two in the main ports, New York and San Francisco, 
and the others distributed around to the districts on the coasts. 

Those men are not full-time admiralty men. They have been 
through our mill here, and they handled the admiralty claims in 
their district, together with additional duties. 

Our claims are investigated promptly. Every accident is imme- 
diately reported by dispatch, so that they are covered immediately. 
When they are fully investigated, negotiations for settlement are 
undertaken, and we either try to collect or with a view toward paying, 
depending upon the factual situation. 

Senator Stennis. Try to what, try to collect? 

Mr. Hayes. Yes, sir, collect. We press affirmative claims, of course, 
and attempt to settle the ones against us for damages caused by 
the naval vessels, and also the claims of the Navy Department for 
damage caused to its property by commercial or other vessels, and 
we endeavor to make a settlement as quickly as may be possible where 
liability is clear. 

We cannot always do that insofar as the damages are concerned 
in collision cases many times. 

We can agree on liability very promptly, but collision repairs, for 
example, may be deferred to annual overhaul, so we cannot finally 
settle the claim until the damages have been liquidated and agree- 
ment reached. 

All claims over a thousand dollars, where we conclude there is 
liability, and that the amount agreed upon is proper, are recom- 
mended to the Secretary of the Navy for settlement. 

They go up from the man who has the case to the admiralty coun- 
sel, to the assistant Judge Advocate General, to the Judge Advocate 
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General, then to the Secretary’s office, where they are further reviewed 
before the settlement memoranda are signed by the Secretary. 

Immediately we report those settlements to the Armed Services 
Committees, that is, in all cases over $3,000 where the payment or col- 
lection exceeds $3,000. 

We send a letter to both committees, to which is attached the memo- 

randum upon which the meee acted. That memorandum sets 
forth all the facts, the applicable law and the version of each side, 
and all the reasons which impelled us to recommend, say, so much for 
the payment of this claim or to accept so much in settlement of this 
claim. That is your check. 

It is not a form report; it is a complete report of what has hap- 
pened. 

I just settled a claim yesterday, for example, for $30,000, a personal 
injury case, and the letter is probably here this morning. I know it 
went out yesterday . 

Senator Stennis. This has worked all right now since 1944! 

Mr. Hayes. It has worked very fine; yes, sir. 

Senator Stennis. How did you handle it before 1944? 

Mr. Hayes. Before 1944 we had to do practically the same thing 
in this way: We could only settle up to $3,000, but we could not pay 
directly. 

We would agree that a given claim was worth so much money and 
submit a report to the Congress recommending that appropriations 
be made to cover. That was ‘limited to $3,000 though. 

Senator Stennis. Otherwise they went to court ¢ 

Mr. Hayes. They had to go into the district court under the Public 
Vessel Act of 1925. That worked gross injustice, in my opinion, in 
many cases, because many of our claims consist of damage to piers 
where liability is usually apparent right off the bat, such as where a 
moving ship runs into a stationary pier, and you are stuck. But if 
it was over three thousand dollars—many times they run ten and fif- 
teen thousand dollars—they had to sue. 

Senator STennis. Of course, you pay out more than you collect, 
I am sure? 

Mr. Hayes. I should qualify it. They could not sue in that par- 
ticular type of case up to 1948. Nowthey can. There was an amend- 
ment passed by the Congress in 1948 which extended the admiralty 
jurisdiction to encompass claims for damage to land structures. 

Theretofore—I was a little hazy in saying that, theretofore—they 
could not sue but the same analogous situation is the striking of the 
moored ship. She is at a pier in broad daylight, and a Navy ship 
rams her. 

Senator Stennis. You still have the courts open to anyone who 
chooses to go that route, is that correct ¢ 

Mr. Hayes. Yes, sir. What we do, I might say, as a further safe- 
guard to the claimants, immediately we get a claim, we advise them 
of the-limitation on the time for settlement. We have to settle every 
claim within 2 years. That is accomplished by administrative regu- 
lation of the Secretary and covers the same period of time that suit 
begins against the Government, and may be brought against the Gov- 
ernment under the Public Vessel Act, so ‘nobody can be lulled into any 
false security, and we follow along with them until the statutes have 
run and they cannot sue. But we notify them immediately we get 
a claim. 
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We say that the Secretary's authority to settle is limited to 2 years, 
and that does not extend the statute of limitations under the Public 
Vessel Act. We settle all of our claims in much less time than that. 

Senator Stennis. How much have you paid out in some recent 12- 
month period ? 

Mr. Hayes. I can give you the figures for the whole time of the 
operation. 

Senator Srennis. All right. 

Mr. Hayes. The total claims against the Navy since the act has 
been on the books disposed of are 1,053. 

Senator Stennis. That is the 7 years now? 

Mr. Hayes. That is 6 years. 

Senator STeNnts. Six years, all right. 

Mr. Hayes. Well, it is seven—six and a half. 

Senator Stennis. Yes. 

Mr. Hayes. And the total amount is $1,881,617.01. 

Senator STennis. How much have you collected / 

Mr. Hayes. On 297 claims, $921,515.09. 

Senator Stennis. About half as much as you paid out. 

Mr. Hayes. That is correct, and for a little less period of time, a 
year less. 

Senator Lone. That is in the period of 7 years ? 

Mr. Hayes. Six and a half years in one case, and five and a half 
for another. 

Senator Stennis. Would you put that in the record? That would 
be valuable. 

Mr. Hayes. Yes, sir. 

(The document referred to follows :) 


Claims against Navy Department settled under the act of July 3, 1944 (46 
U.S. 0. 797), as amended 
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Senator Lone. That is the gross amount paid $1,881,617 ? 

Mr. Hayes. I might say, Senator, right after the war when they 
started laying off ships, the business sloughed off. Now with the reac- 
tivation it is on the increase. For example, in the current month we 
have reached settlements in five cases which are going to total $100,000, 

Senator Srennis. Have other sums also been paid out by suit or 
otherwise that are not included in this $1,881,000 ? 

Mr. Hayes. Yes, sir; they are. 

Senator Stennis. Do you have the figures on that ? 

Mr. Hayes. I do not, but I can get them. 

Senator Stennis. I wish you would supply them. 

(The document referred to follows :) 


DEPARTMENT OF THE Navy, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, D. C., August 16, 1951. 
Hon. Joun C. STENNIS, 
Chairman, Subcommittee, Armed Services Committee, 
United States Senate, Washington, D.C. 

My Dear Mr. CHArRMAN: Following are my comments on the points raised 
at yesterday’s hearing on H. R. 1764, the Army admiralty claims settlement bill. 

Mr. Colby suggested an amendment concerning a 6 months’ waiting period 
before suit. It is true that the Navy suggested and there was adopted by the 
Congress a similar amendment to the act of June 19, 1948 (46 U. S. GC. 740), 
extending the admiralty jurisdiction to include all cases of damage caused by a 
vessel on navigable water, even though such damage was consummated on land. 
While Mr. Colby’s suggested amendment might be a desirable amendment to the 
proposed Army bill, it is believed that the advantage of early enactment of the 
proposed bill offsets any disadvantage of its elimination at this time. 

While the suggestion of Merritt Chapman & Scott that authority for the settle- 
ment of salvage claims against Army cargo carried on commercially owned and 
operated vessels is not without merit, it is not believed to be of controlling 
importance at this time. 

General Mudge raised a question concerning the comment on page 6 of the 
committee print of the comparative texts, appearing in column 1 of page 6 oppo- 
site line 14, that the pending bill provides that the salvage moneys received should 
be converted into the Treasury as miscellaneous receipts, while the Navy act 
permits crediting of some such funds to Navy appropriations. As I pointed out, 
the statute printed in the center column of that page is not a part of the Navy 
Affirmative Admiralty Claim Settlement Act of December 5, 1945 (34 U. S. C. 
600 (a)). It is separate legislation. The center column contains excerpts from 
the act of May 4, 1948 (62 Stat. 210), which authorizes the Secretary of the 
Navy to provide salvage services under the special conditions set forth in that 
act. All collections made by the Navy Department under the act of December 5, 
1945, are covered into the Treasury of the United States as miscellaneous receipts. 
In view of the type of craft operated by the Army and Air Force, it is doubted 
that either of these services would ever be engaged in the sort of salvage service 
contemplated by the act of May 4, 1948. 

The foregoing, of course, are my personal views. 

Senator Stennis asked for a tabulation of the cases involving claims. which 
may have been cognizable under the acts of July 83,1944, and December 5, 1945 
which have been litigated and the amounts paid or collected. To prepare this 
tabulation, it will be necessary to review closed records, which have been trans- 
ferred to dead storage. The tabulation will be prepared and transmitted as soon 
as may be possible. 

Respectfully, 
BE. B. Hayes, 
Acting Admiralty Counsel. 


(N. B.—Printing of the hearing was not delayed pending receipt 
of the above-mentioned tabulation which when received will be placed 
in the Committee files.) 

Mr. Hayes. They are not paid by the Navy—the judgments are 
not paid out of Navy appropriations. They are certified tothe Con- 
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gress by the Department of Justice, and appropriated for in that 
manner. 

Senator Stennis. Isee. If you can get those figures for us, I would 
like to. have them. You can get them, can you not? 

Mr. Hayes. Yes, sir. 

Senator Srmnnts. Would you supply them for the record? Would 
you mind putting the table you just referred to in the record ? 

Mr. Hayes. There are about five copies. 

Senator Stennis. All right, Senator Long. 

Senator Lone. That is a nt $300 000 a year you have been collect- 
ing, and $150,000 a year being aes out, so far as—— 

fr. Hayes. I think it is higher than $150,000 being paid out. 

Senator Lona. Yes, I had it backward. You are taking in about 
$150,000 a year and you are paying out about $300,000 a year. 

Mr. Hayes. Yes, sir. 

Senator, may I say one thing in connection with your point about 
court review? It has been our uniform policy to have all settlements 
submitted to the court where minors are involved for approval, and 
with one or two incompetent people we have had to deal with. 

Another thing, I think—— 

Senator Long. Have you had any difficulty there ? 

Mr. Hayes, No, sir; we experienced. no difficulty. Most of our 
business is collision business, where your damages are pretty well 
liquidated. They are almost a matter of mathematical computation, 
because you have your surveyors of all interests, the repair bills, 
the wage bills and di dock charges; it is just. a question of calculating 
them. There is really nothing for a court to pass upon in that case, 
in my judgment. 

In addition there is always competent admiralty counsel on the 
other side, the best in the country. We are dealing with them all 
the time, so I do not think the claimant gets gypped very much. 

Senator Stennis. You do not think what? 

Mr. Hayes. The claimants get gyped. 

Senator Lone. I was thinking about the Government in this par- 
ticular case. 

Mr. Hayes. I will say this thing about the Government, and our 
record shows that, we have never had an exception from the Congress 
or the General Accounting Oflice or others who have reviewed our 
settlements, I will say that. 

Senator Stennis. Does the General Accounting Office really pass 
on these cases though ? 

Mr. Hayes, Not before payment. 

Senator Srennis. I mean when they approve it, do they look into 
the merits of the case ? 

Mr. Hayes. I do not know how far they go; I only know they are 
pretty zealous with respect to those funds. 

Senator Srennis. These figures, are they just world-wide or 
domestic # 

Mr. Hayes. No, that is world-wide. 

Senator Srennis, Senator Long, do you have something further? 

Senator Lone. Would the General Accounting Office have occasion 
to review these cases, these settlements, after they are made? 
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Mr. Hayes. I understand they do. The vouchers, of course, all go 
there with the settlement memoranda attached to the same document 
which the Congress gets. 

Senator Long. Do they have attorneys in the General Accounting 
Office to look at that now and then ? 

Mr. Hayes. I would think so. 

Senator Stennis. I expect Mr. Colby could give us something on 
that. Do you have anything further? 

Mr. Hayes. No, sir. 

Senator Stennis. Mr. Colby is here from the Department of Justice 
and we will hear him. Would you proceed now? 


STATEMENT OF LEAVENWORTH COLBY, SPECIAL ASSISTANT TO 
THE ATTORNEY GENERAL, ADMIRALTY AND SHIPPING SEC- 
TION, DEPARTMENT OF JUSTICE 


Mr. Cotpy. My name is Leavenworth Colby. I am Special Assistant 
to the Attorney General in the Admiralty and Shipping Section, De- 
partment of Justice. 

I do not have a prepared statement, and I am not here to testify 
either in favor of or against the bill, but only to answer such questions 


as the committee may desire to put, and to endeavor to explain the - 


problems involved in the light of the questions which the members 
of the committee have raised. 

I would like to read, if I may, the pertinent parts of the letter of 
Mr. Peyton Ford, the Deputy Attorney General respecting this bill: 

The bill would confer upon the Army and Air Force Departments authority 
similar to that now vested in the Navy Department to settle claims of a maritime 
nature in favor of or against the United States. The proposal is based in a 
general way upon the existing statutes vesting such authority in the Secretary 
of the Navy. 

The Department of Justice has long favored the enactment of legislation of 
this character. It would enable the Army and Air Force Departments to settle 
expeditiously without suit many claims which are now forced into litigation. 
The bill would provide that the Secretaries of the Army and Air Force shall act 
“under the direction of the Secretary of Defense,” so that it will be possible, as 
a matter of internal organization, for the Defense Secretary, should he deem 
it advisable, to have the settlements reviewed by the Admiralty Counsel of the 
Navy Department, which is at present the only division of the Department of 
Defense having experienced personnel specializing in that field. 

The Department of Justice recommends the enactment of the bill. 


Now, the purpose of the bill, if I may say so, is not to provide a 
forum for claimants against the Government, because a forum is al- 
ready provided by the Public Vessels Act of 1925, together with the 
Suits in Admiralty Act of 1920, and supplemented by the Tort Claims 
Act, and the Tucker Act. 

Senator Stennis. That forum is the courts, is that right ? 

Mr. Cotsy. That forum is the United States district court. 

The purpose of this measure, as of the Navy measure that was 
adopted in 1944 and enlarged in 1945, is to relieve the courts and the 
Department of Justice of the necessity of litigating tases which are, 
for the most part, not of the type which require litigation. 

There is also a purpose served in respect of the national security 
by keeping out of litigation matters which could not be litigated be- 
cause of the security questions involved. 

In the absence of settlement authority the committee can readily 
understand, I am sure, that some cases will have to be kept on ice, so 
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to speak, for many years during a time of emergency, because they 
cannot be litigated. 

The United States district court judges have not been cleared for 
security purposes and may not see many documents even if we were 
willing to allow the judges to see them; and counsel, including counsel 
in the Department of Justice, could not see them and finally, of course, 
the courts proceed publicly. 

It is true that during the last war a special admiralty rule was 
promulgated by the Supreme Court providing for the impounding 
of pleadings and court papers, and the holding of all hearings in 
camera, 

However, as I said, there cannot be any scheme for clearing for 
security purposes the counsel involved, so that there is always, as 
Mr. Bergin has said, the problem of circulating documents and reports 
of a confidential character. 

Now, a question was raised about how Congress appropriates for 
the judgments. At the present time Congress appropriates for each 
individual particular judgment. Until about 3 or 4 years ago the 
Treasury used to send them up with descriptive schedules as to each 
particular item. At the present time I believe that is no longer done. 
They come up with, if you will, nondescriptive schedules. 

They come up with a lump sum to be appropriated, and then a list 
of the claims. Now, to what extent the Treasury makes available the 
information concerning the judgments, I really do not know, but 
until recently they used to do so, 

I think the change was brought about by the fact that the Tort 
Claims Act was enacted and has resulted in a tremendous increase in 
the number of small claims for automobile collisions and such, and 
the Treasury, I gather, handles all of these matters on a sort of uniform 
basis, without regard to whether they are automobile collisions or 
maritime collisions. 

Senator STennis. Pardon me now, that is not these bills that passed 
on the calendar call over here, and so many of them from the de- 
partment—I mean from the Committee on the Judiciary? Those 
are not claims for these collisions, are they ¢ 

Mr. Corsy. These judgments come up from the Treasury and the 
budget. as particular sections and lines of the supplemental ap- 
propriation bills, and go through in that form. 

There is ordinarily a document of the House or Senate, as the case 
may be, and that document includes the stuff sent up by the Treasury 
and the budget. 

Sometimes the reports of the committee on those appropriation 
bills go into detail about particular judgments in the list. That is 
exceptional, I believe, but it has taken place. 

With respect to the suggestion that there might be court approval, 
it would seem that a requirement of court aproval for settlements 
would be, in effect, self-defeating; in other words, we now can settle 
the things through litigation, and we now have no difficulty in the 
end other than delay in settling matters which can be publicly dis- 
played to courts and judges and the attorneys appearing in them. 

Senator Lona. If I might ask a question to pinpoint what I had 
in mind, you can settle matters through litigation, but the procedure 
is not one to go before the court and say, “Here is a settlement that 
both sides have agreed to recommend,” is it? I mean, in this case 
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you actually try it as a controversy and only after a judge has heard 
the evidence presented, and heard the witnesses present their evi- 
dence in admissible form, is he then in a position to judge the case? 

The kind of thing I had in mind was sort of a situation where 
someone would simply say, “Here is the evidence, Your Honor, and 
the affidavits we have, and there is the recommended settlement,” which 
could take no more than, let us say, a half hour for the judge to look 
over in his chambers and see if he wanted to approve it. 

Mr. Corsy. At the present time the Attorney General, as one of 
the great officers of state charged with the responsibility for con- 
ducting litigation, may settle cases and does so. 

I suppose that of the maritime claims that do get into what we 
call litigation, meaning that suit is filed, two-thirds of them do not 
proceed to trial but are settled by consent decree in the manner that 
you describe. 

I can assure you that the judges will not look at any of the papers 
that you may wish to submit to them. Their position is that if the 
Attorney General’s Department and the claimant have accepted the 
settlement, they do not know any reason why they should go into it. 

There is a provision in the Tort Claims Act. 

Senator Srennis. Pardon me right there, they are more or less 
correct about that. They are not parties to the Ininetion: they are 
solely to decide contested matters or contested legal points. 

Mr. Corny. If it is a consent procedure of any type, the judge 
ordinarily will not look at the papers. 

Senator Lone. What do they do when a minor is involved? 

Mr. Cotsy. If it is a very small amount the United States district 
judge will ordinarily look into that. If aaything other than a very 
small amount is involved, the United States district. judge will say, 
“Has this had the approval of the probate court or surrogate’s court,’ 
whatever it is salle and if it involves a minor, an incompetent or an 
estate, until you show the United States district court judge that 
it has been approved by the court in charge of the proceeding, which 
is ordinarily a State court, the United States district judge just will 
not sign a consent order. 

Senator Srennis. Is it covered in here in the bill about minors, is 
there anything particularly covered about that or in the general law? 

Mr. Copy. No, sir. 

Senator Stennis. What about the Navy law that you operate under 
now ¢ 

Mr. Hayes. There is no provision in the law, Senator, but that is 
our uniform practice. We would not do otherwise. 

Mr. Cotpy. If I may say so, the problems there is exactly the same 
when you represent the Government as when you are ae 
a private client. You just do not settle with insane persons an 
minors until the necessary formalities have been accomplished to 
insure that your client is getting a binding release, and that means 
if it is a lunatic or an infant that you have got to get it approved 
by the court. 

Now, where the matters involved—I mean, where the settlement 
amount to be paid is less than, say, $250, I think we rather commonly 
will proceed without the benefit of a guardianship and, as I say, in 
those cases the district judge will look at it. That, of course, is for 
the simple reason that if you insist on approval by the probate or 
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es court, the settlement price of the case simply goes up 
enough so as to pay the costs of instituting guardian proceedings, so 
if the case was settlable for $250 without such proceedings, it is 
settlable for $450 with such proceedings and, as always, the United 
States taxpayers carry all the freight. So where we feel there is 
no danger we go ahead that way. 

You are ordinarily helped by the rule that in admiralty an infant 
can always sue by his next friend and, consequently, if you get the 
case into litigation and a United States district judge approves it, 
as I say the district judge will in small cases, you have got, if not a 
hundred percent valid release, what is at least pretty good de facto 
in the sense that no attorney who knows his business is going to try 
to get such a release proceeding set aside, because it is unlikely that 
he will find any judge, particularly, of course, against the United 
States, and a United States district judge, who will say that another 
district judge conducted himself improperly and so on. So that it 
is a good release in a de facto sense even though as a matter of academic 
exercise it probably is not the way to do it. 

But for the United States, like for private clients, you must try 
to be practicable about disposing of claims. 

I may say, of course, as Mr. Hayes has brought out, there are no 
restrictions of that sort in the Navy Settlement Act, which is the 
one we are following in this proposed bill for the Army and Air Force, 
nor are there any such provisions so far as I know in any other statute 
authorizing administrative settlement of claims. 

Now, of course, the other ones only run up to $3,000 as the maximum, 
T believe, but this is not an innovation in any way. 

I started to say, I believe, that in the Tort Claims Act there is a 
provision for an administrative settlement where the administrative 
agency pays, to be approved by the court on a court order, and there 
has been some difficulty with district judges on that. 

They regard that as an unjustified burden on the judiciary. In fact, 
T am told that some District judges have raised the question of separa- 
tion of powers, and said they are really being asked to do an admin- 
istrative act. 

I think that will not bear close examination because that tort claims 
procedure is a settlement procedure after a suit has been instituted, 
and once a judge is seized of the case, why, he is in it, so to speak, no 
matter how you arrange your procedure. 

Senator Lona. If I may interrupt here 

Senator Srennis. Yes. 

Senator Lone. (continuing). I am convinced that a very good case 
is made for this bill. 

It would seem to me, however, that we should make it a point to 
very carefully review this entire settlement question in about 2 or 3 
years and see how it has worked out ; otherwise I am a little bit afraid 
that it might be like some of the other reports that are made to this 
committee, where we go along for many years without looking to see 
how it is working out. 

Senator Stennis. That is a very good point. 

Let us ask Mr. Colby what his opinion is as to the way this naval 
bill has worked out. 

Mr. Cotsy. We feel that the naval bill has worked extremely well. 
The Navy Department in its admiralty counsel’s office developed a 
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body of specially trained personnel who are able to do the work just 
as well as the admiralty lawyers in the Department of Justice can do it. 

You see, we would have to pass on the settlements if they did not. 

Senator Srennis. That is right. 

Mr. Cotsy. And we think in addition they have access to reports 
and information of a classified character which we might not have 
access to. We might not wish to have access to that information in 
some cases, so that makes it easier. 

Senator Srennis. While you are on that point, let us ask the Army 
and the Air Force. how long it would take them if this bill becomes 
law to set it up and start operating. The bill has no effective date, and 
I believe the rule is that if it does not otherwise specify it is effective 
on signing, is that not true, General ¢ 

Mr. Munger. Yes. 

Senator STennis. You need some time to set up your personnel, do 
you not, to start this in operation ¢ 

Mr. Bere. I do not think the Army would, sir, for this reason: 
The biggest part of handling any claims is investigation. At the 
present time there is machinery for investigating every one of these 
claims. A board of marine casualty inv estigating officers and a board 
of officers is appointed. The only thing that. would be necessary to 
add would be the negotiation between the claimant and the Govern- 
ment. 

I have spoken to the heads of the litigation and the claims division 
in the Judge Advocate General's Oflice in the Army—— 

Senator Stennis. Yes, 

Mr. Berern. (continuing). And they do not think any substantial 
addition of personnel would be necessary. 

Senator Lone. I have one question. How about the problem of uni- 
fication are we going to have three separate groups! For example, 
in the city of Norfolk are we going to have one group to handle these 
claims for the Army, one for ‘the Navy , and one for the Air Force on 
the field, three sets of investigators? I suppose that is how it is now. 

Mr. Berorn. That is how it is now, sir, and I do not know that much 

‘an be done about that because the investigating agency should always 
be the operating agency. The claim is secondary. The purpose of an 
investigation primarily is to protect life and property. 

When you are making that investigation to avoid future accidents, 
you would cover practically all of the things that you want covered 
for a claim. 

Senator Lone. Well, the question I have in mind is, though, that 
these deal primarily with maritime claims, do they not? 

Mr. Berar. Yes, sir. 

Senator Lone. Therefore, whether the person settling it is an officer 
of the Army, the Navy, or the Air Force, the field of law in which he 
is dealing is admiralty law, and the damages would be the same, 
judged by the same standard and the same yardstick. 

Why you should have three attorneys in three different branches 
of the service sitting around waiting for a chance to investigate this 
is more than I can understand. Of course, if they are handling other 
sorts of claims right along, well, they would probably have the time 
to go ahead and work at this claim when it arises, but it would seem 
to me that the best way to do would be to have the one specialist in 
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that particular area who would be handling all these claims as they 
all developed. 

Mr. Berern. Sir, it might be that there would not be enough of 
this type of work in one area to keep a man going all the time. In 
New York, of course, there would be room for 

Senator Stennis. How would you operate that now? The amy 
would not attempt to have a man in every main city, would they? 
You would send men there to investigate these cases, or what would 
you do? 

Mr. Berern. First, the investigation is normally made by the vessel 
involved, sir, and that vessel would make a report. Then if the acci- 
dent was serious and it happened away from a port where the Army 
had personnel, of course, it would have to send personnel, just as com- 
mercial people would do. 

However, in doing that, it would take advantage of any personnel 
that might be at the scene. For instance, when the Army was oper- 
ating the overseas fleet I have known of instances where the Air 
Force was asked to pick up and get data for the Army where a vessel 
had trouble and had left the port, and the Army had no representa- 
tives there, and the Air Force had. 

Senator Stennis. What is the objection to Senator Long’s state- 
ment now? The insurance companies—the way the Government in- 
surance acts, these claims if they adopt and have a special set of inves- 
tigators, one for the Navy cases, another for the Air Force, and one 
for the Army—let us see what the Air Force has. You have already 
expressed yourself. What do you have on that? 

Colonel CecuManek. From our standpoint, I do not see any addi- 
tional personnel, neither in investigative or in the administering of 
the situation, of the accident. The same people that investigate our 
claims today would just do this as an additional duty. They would 
not have a man sitting around to investigate this type of a claim. 

As Mr. Bergin joint "pointed out, the local people on the scene make 
the investigation, as they do in accidents of other types today. If it is 
claim of such magnitude that they need additional help, we will cer- 
tainly furnish it from other headquarters. 

In our Seattle disaster that claim today, we have people on the 
scene now, but we are sending additional men, and we have sent peo- 
ple from our own headquarters if the occasion demanded, but we 
never keep them on the scene. 

Senator Srennis. By the way, that raises kind of a side matter. 
I am always reading in the paper about the Air Force or whoever 
it is, about the Army conducting an investigation, but you never do 
hear about what the investigators found out. 

They always put that in and they are conducting an investigation, 
but we never hear of that any more. The papers do not print it or you 
fellows just do not give it to them. 

Colonel Cecumanex. I do not know. 

Senator Stennis. Well, you are supposed to know. 

All right. We do not want to derail Mr. Colby here too much. Let 
us come back to that matter. Our time is burning up. 

Mr. Corny. Fortunately, I might say that those investigations, most 
of those investigations, are counted as privileged, and are not dis- 
closed, otherwise there would be more suits against the Government 
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——— of an unfounded character, which would not otherwise 
ave been brought. 

I would like to say in respect of the possible danger that has been 
envisaged here of too easy settlement of claims, that the experience 
of the Department of Justice has always been the other way ;that ad- 
ministrative agencies, far from settling claims which they should not, 
refuse to settle claims which they should, and that is due to a phenom- 
enon with which I am sure you gentlemen here are much more familiar 
than anyone else, and that is when they settle the claims administra- 
tively they pay them out of their appropriations, whereas when they 
go to litigation and we settle them, Congress appropriates for them 
specially, so that I do not think, as a practical matter we need ever 
fear that an administrative agency will settle readily. 

The trouble is that they will not settle; they will not settle because 
they just hate to pay out the money or they will not settle because it 
is near the end of the year, and they do not have enough money in that 
pocket to pay. : 

There is one think to which I would like to direct the committee’s 
attention in a purely personal way as one of the attorneys in the De- 
partment of Justice responsible for handling this type of business. 

That is the question of requiring the claimants to give notice be- 
fore bringing suit against the United States in order to permit the 
Army, or Navy, or Air Force to settle the claim before it gets into 
litigation. 

Congress, in the so-called Admiralty Extension Act of 1948, which 
is found in 46 U. S. Code 740, provided that in the case of damage by 
vessels to shore structures the claimants could not bring suit until 
they had given notice in writing to the agency whose vessel was in- 
volved, and 6 months had elapsed. 

That has worked extremely well. As you can readily understand, 
many of these cases are of the sort where matters of security make it 
eminently desirable that they should be settled rather than to go to 
litigation, and with a notice provision of this sort, the administrative 
agency is able to get right in and settle the case before any public 
disclosure is brought about by the bringing of suit, and so forth. 

Now, that provision was written into the act in 1948. It, there- 
fore, was not found in the 1944 and 1945 acts authorizing the Navy 
to settle claims, but as one of the attorneys familiar with the problems 
that we get into in this sort of litigation, I believe that the committee 
might well consider the desirability of imposing such a notice require- 
ment not only with respect to the Army and Air Force, but with 
respect to the Navy as well. 

At the time this was before the Department of Justice we did not 
formally recommend such an addition because this bill is a bill to 
give the rmy and the Air Force the same identical authority as the 
Navy now has, and such a provision for notice would be in addition, 
but I do think it is a thing which the committee might well consider ; 
and it is my personal thought in that connection that such a clause 
could be introduced into section 7 of this bill, ahead of the present 
language in section 7, providing that the bill shall not come into 
effect with respect to suits already pending against the United States. 

Now that, as I say, is in some sense a new matter, but it is related 
to this problem of security and permitting administrative agencies 
to settle, and is a thing which the committee might wish to consider. 
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Senator Stennis. Well, now, there are some cases that would work 
a hardship there to require 6 months’ delay in filing suit. Are not 
some.of them filed—many of them are filed—quicker than that, sooner 
than that? 

Mr. Coisy. I do not think ordinarily they are. Certainly under 
the provision that we have in the Admiralty Extension Act of 1948 
we com not had any difficulties of that sort. I think that Mr. 
Hayes—— 
nn Srennis. Did you say it was in the Admiralty Extension 
Act? 

Mr. Cotsy. Yes; it has been put into the act of 1948. 

Senator Stennis. And it has worked all right so far? 

Mr. Cotsy. It has worked all right. 

Senator Stennis. It seems to me it has its strong point, but I do 
not want to work any hardship on any individual. 

You are about through with your high points? 

Mr. Coxsy. Yes, unless you have other questions. 

Senator Stennis. I have a few notes here prepared, Senator Long, 
by General Mudge, who has studied this bill rather carefully and he 
raises the first point here about the effective date of the bill, and you 
gentlemen seem to think that you can glide right into it as soon as the 
President signs it. All right. 

Now, the next memorandum I have here is on page 4 of the com- 
mittee print in the right-hand column, line 10—you can follow this, 
Senator Long—General Mudge, you might just ask the question your- 
self; you prepared the memorandum with respect to line 10. 

Mr. Muper. With the proviso, Mr. Chairman, which is marked 
“omitted” in the center column where there is the wording— 

Provided further, That no claim in excess of $3,000 shall be considered here- 
under which accrued prior to September 8, 1939. 

That provision of the existing Navy law is omitted from the pending 
bill. I wondered why there was that omission, Mr. Chairman. 

Senator Srennis. For some reason they just excluded the consid- 
eration of that type of claim. Could you give us any light on that 
from the point of view of the Navy? 

Mr. Hayrs. I think at that time we had some claims pending. 

Senator Srennis. It must have been something vacebiar about some 
pending claims. 

Mr. Beret. I feel that way is 

Mr. Hayes. I will tell you what that was, that $3,000 figure related 
back to some claims we could have disposed of ynder the old act, and 
we wanted to start out fresh from there. Our act is still on the books 
although no longer utilized. That is the statute, Senator, where we 
could adjust and settle up to $3,000, but could not pay, and we would 
report to,Congress and Congress would appropriate for it. 

Senator Stennis. All right. Does that satisfy you? 

Mr. Monee. Yes, sir. 

Mr. Hayes. Of course, that would not be in effect now. 

Senator Stennis. What is your next memorandum ? 

Mr. Muner. Item 2 in the left-hand column, page 4, under “Notes 
and Comments,” in the next to the last item it reads as follows: 





The pending bill provides for payments to be made out of “applicable appropri- 
ations which are hereby authorized”; the Navy Act provides that payments be 
made out of the appropriation “miscellaneous expenses, Navy’”’. 
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T raise the question why is that different treatment in the appropria- 
tions made? 

Mr. Hayes. “Miscellaneous expenses, Navy,” I think is an obsolete 
term now. My understanding is that the Congress appropriates for 
the Defense Department a lump sum for settlement of claims that is 
apportioned down to the various branches in accordance with their 
justifications for the figure they seek, each branch, is that not correct ? 

Mr. Berern. That is correct. 

Colonel Cecumanek. The last two appropriations were made that 
way. 

Senator Stennis. Is that correct ? 

Mr. Berern. Yes, sir. 

Mr. Monee. The final difference on the last page, why is there a 
difference between $500,000 for the Army and Air Force as against a 
million dollars for the Navy? Was it not considered necessary that 
the figure of $1 million be included ? 

Mr. Beratn. That million-dollar figure or $500,000 figure is, of 
course, fixed by an arbitrary yardstick. There is nobody who can say 
it is a million rather than $500,000; $500,000 was given by the Army 
Secretary’s office as ample for the Army. I think you could argue 
and say it should be a million or should not be a million, but the 
Secretary felt that it should be $500,000. 

Senator Stennis. What about that, Colonel ? 

Colonel CecumManex. I think it is an arbitrary figure myself, and I 
just asked Navy counsel here what they thought of the million-dollar 
figure and he said they never use it either. It is too big anyway, I 
think. 

Mr. Hayes. I might say that the figure was fixed by the committee 
of Congress. We did not ask for that much money originally, I recall, 
and the committee thought we should have it. That was at the time 
of the war when there was a lot of collisions. 

Senator Stennis. You want to avoid any inference that might arise 
here that your department is more reckless than the other depart- 
ments ? 

Col. Merron E. Munson (Department of the Army). It was 
finally fixed by the Secretary of Defense, that figure of $500,000. 

Senator Stennis. What next ? 

Mr. Mupee. Mr. Chairman, I have one final matter here which was 
received in the form of a letter from the Merritt-Chapman & Scott 
Corp., which is apparently a salvage corporation, asking that an 
amendment be made to the bill. 

It seems to me that the bill does not address itself to the matter 
which is covered in this letter, but, in view of the fact that the letter 
was received by the committee, I thought it should be brought in and 
I can read the applicable portion of the request. It says: 

As presently drawn, the bill authorizes the Secretaries of the Army and Air 
Force to settle and pay claims for compensation for towage and salvage services, 
including contract salvage, rendered to Army and Air Force vessels, but is silent 
as to salvage claims against cargo owned by these services. 

The request that the bill be amended to authorize the settlement and 
payment also of claims for salvage service rendered to cargo owned 
by the services, which seems to me to be a little afield from the intent 
of the statute, but I thought Mr. Bergin might be able to express an 
opinion on it. 
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Senator Stennis. Cargo owned by these services? Do you mean 
‘argo traveling in some other ship or some claims against cargo—I do 
not understand that. 

Mr. Berern. I think, Senator, that could refer to any Government 
‘argo on any Government vessel if the vessel came into distress and 
Merritt-Chapman & Scott rendered assistance, and then they would 
have a claim for salvage against the vessel and against the cargo. 

Senator STENNis. That is, suppose it was in a privately owned ship? 

Mr. Bere. Yes, sir; they would still have a claim against the 
cargo as well as against the vessel. I thought we had provided for a 
situation such as that, and I am inclined to think that on reading the 
bill I will find such a provision. 

Senator Srennis. While he is checking that, General, you had 
another memorandum here that perhaps related to this miscellaneous 
receipts memorandum. Turn over there to page 6, gentlemen, in the 
left-hand column opposite line 14 under “Notes and Comments,” and 
it is as follows: 

The pending bill provides that moneys received shall be converted into the 
Treasury as miscellaneous receipts. The Navy act permits of crediting of some 
such funds to Navy appropriations. 

You do not pay present receipts into the Treasury ? 

Mr. Hayes. Under the admiralty settlements statute, my under- 
standing is that we do, but the Navy has another statute for salvage 
collections. You see, Merritt-Chapman and Scott ran for the Navy 
during the war a salvage service. 

Senator Stennis. Well, this has no relation to the letter now. This 
note was prepared apart from the letter ¢ 

Mr. Muper. Yes. 

Senator Srennts. This bill seems to set up a different way of han- 
dling receipts from the way the Navy handles it. Now, the Navy Act 
permits a crediting of some such funds to Navy appropriations, that 
1s your comment. 

Mr. Muner. Yes. 

Senator Srennis. And the bill says that it all shall be converted 
into the Treasury. 

Mr. Hayes. I am sure that all our money goes to miscellaneous 
receipts, I think—I do not know—I noticed that when I read it. 

Senator Srennis. That is the miscellaneous receipts of the Treas- 
ury? 

Mr. Hayes. Yes, sir. 

Senator Srennis. Yes. 

Mr. Muper. The existing law applicable to the Navy says that if— 
the total moneys received annually by the Navy pursuant to authority contained 
in this Act shall exceed the total annual costs incurred by the Navy in rendering 
and maintaining salvage service as authorized in this Act, the amount of such 
excess shall be covered into the Treasury as “Miscellaneous receipts.” 

Senator Stennis. That sounds like you keep an account and settle 
it at the end of the year. 

Mr. Hayes. I think it must be referring to this special act, not our 
particular—our counterpart of this act here. 

Mr. Corny. That was always my understanding. They have sort 
of a revolving fund of authorization. Actually the Navy Department. 
did not do it that way. They passed this contract with Merritt- 
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Chapman and Scott which conducted the salvage service on the Navy’s 
behalf, but the salvage statute is set up on that basis. 

Mr. Hayes. That is a separate act. 

Mr. Cotpy. And the Army and the Air Force are not going to go 
into the salvage business. You see, the Navy and Coast Guard are 
already engaged in salvaging other vessels. The Army and the Air 
Force will only do that as a matter of happenstance when they happen 
to have a vessel on the ground. 

Senator Srennis. If I understand it correctly from each of you, 
whatever money you recover you pay into the Treasury, miscellaneous 
receipts ? 

Mr. Hayes. Yes, sir. 

Senator Stennis. The Navy does that, and you expect to do that, 
and you do? 

Mr. Beret. Yes, sir. - 

Senator Stennis. It seems to me that is the best system. 

Mr. Muper. I thought the Navy struck a balance on the thing and 
paid the balance into the miscellaneous receipts. 

Mr. Hayes. General, I think that has reference only to that Merritt- 
Chapman and Scott contract or a similar contract entered into by the 
Navy pursuant to a different statute entirely from the one we have 
under consideration here. 

Senator Stennis. Let us ask Mr. Hayes to give us a letter on that 
point. 

Mr. Hayes. Yes, sir. 

Senator Stennis. Look into it and give us a letter on it. 

Mr. Hayes. Yes, sir. 

Senator Stennis. All right. Now, would you clear up this point 
that the letter raises about this law? If you cannot do it now you 
can write us a letter on it. 

Mr. Bere. I think we can do it right now, sir. 

Senator Stennis. All right. 

Mr. Berorn. The bill does not give authority to pay salvage claims 
on Government cargo. The reason for that is that the bill was drawn 
based on the Navy Act. If we were to include that provision we would 
be at variance with the existing statute. In other words, the Navy 
would not have under their present bill authority to settle such a 
claim, or compromise it. If it were put in this act, then the Army 
authority would be different from the Navy. 

Senator Stennis. You think you had better keep them together? 
What do you think about that, Mr. Colby ? 

Mr. Coxsy. Yes; I think that is indubitably correct. In the first 
place, claims for salvage of Government cargo do not come under the 
Public Vessels Act as Go substantially all of the claims that are other- 
wise involved here. They come under the Suits in Admiralty Act, 
because the typical parcel of cargo that is involved in a cargo salvage 
situation is a parcel of cargo carried on a privately owned merchant 
ship. You have Government cargo shipped on a private merchant 
carrier. 

Senator Stennis. Yes. 

Mr. Cotpy. When the private merchant carrier gets into trouble it 
may be a salvage claim on account of cargo aboard her. That is the 
type of claim that Merritt-Chapman and Scott are referring to there, 
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and those are at the present time justiciable under the Suits in Ad- 
miralty Act which refers not only to Government vessels but cargo 
owned or possessed by the United States. 

Senator Stennis. Well, is it appreciable? Are there many of those 
cases ¢ 

Mr. Cotpy. I frankly do not know of any cases of that character 
other than in connection with. Government-vessel cases. In other 
words, when you salvage a Government vessel, you may salvage the 
cargo aboard which is Government cargo, and we have had some of 
those, but I frankly do not recall a claim for cargo salvage off a mer- 
chant ship. I think the reason for that is that they ordinarily get 
it from the merchant ship which is part of the claim against the 
merchant ship, and then, in turn, it comes in the general average 
adjustment. This is somewhat obscure to me as to how it works out, 
but I do know we do not have any such cases either at all or certainly 
not in such quantity so as to make any impression on me. 

Senator Srennis. Mr. Hayes, can you give an explanation ? 

Mr. Hayes. I think the explanation is that most of the cargo is 
moving on Government ships now, with the military sea transporta- 
tion service. 

Senator Stennis. If there is any appreciable problem here it looks 
to me like we ought to put up the proposition and vote it up or down 
as to whether we let these three services handle their salvage claim as 
to cargo. I am not familiar with that law. What is it? The ship 
is primarily —— and the cargo secondarily ¢ 

Mr. Cotsy. Both are. 

Mr. Hayes. Both are. 

Senator Stennis. Both are? 

Mr. Berern. There are circumstances where the ship pays in the 
first instance. 

Senator Stennis. Yes. 

Mr. Berern. And then collects from the cargo, but both are liable 
to the salvor, and it would seem in principle that it should have—— 

Senator Srennis. I am not trying to rush things. but that point 
is somewhat obscure in my mind. What about your giving us a 
memorandum on that, Mr. Colby? You can give us one from the 
Department of Justice viewpoint, and you gentlemen prepare some- 
thing on it. 

Mr. Beratn. We would be very happy to do so. 

Senator Srennis. It may not be a very practical matter. 

Mr. Munger. Does not this get involved in the general average prin- 
ciple so that it would be rather difficult to amend this bill to handle it ? 

Mr. Corny. I think it would be extremely difficult to amend this 
bill. It also means that if we keep to unification, the same power 
would have to be given to the Navy Department, because I imagine 
the problem will arise primarily with cargoes being shipped by 
military vessels. 

Senator Srennis. You had better give us something. As a matter 
of practical effect we could run in a new provision. This is going to be 
asked on the floor—questions are going to be asked on the floor. If 
this company is not satisfied here, questions will be raised on this 
point. 

Mr. Hayes. It is a very fine company, one of the outstanding sal- 
vage companies in the world. 
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Senator Stennis. Does anyone else have anything to say? 

Colonel Munson. Just a word that we have Colonel Schindler here 
from the Claims Division of the Judge Advocate General’s Depart- 
ment of the Army, and I think in just a word he could explain to 
you 

Senator Srennis. We are very glad to have you. I did not know 
that we had you. Come around. I de not want to rush you, but we 
really have got to go to the floor. 





STATEMENT OF COL. IRVIN SCHINDLER, JUDGE ADVOCATE 
GENERAL DIVISION, DEPARTMENT OF THE ARMY 


Colonel Scutnpier. On one point that was raised by Senator Long 
on the question of whether there would be duplication of effort, if all 
three of the services investigated the claims, the Army already has set 
up a claim service that operates primarily through the Judge Advo- 
cate General’s Department. We have a judge advocate section at each 
port of embarkation where most of these claims would come up. 

There are lawyers in that, both Army and civilian. They are 
already set up to handle claims under various other statutes, and these 
claims would undoubtedly be processed right through their offices, and 
would not require any additional personnel, and I think the same thing 
is true of the Air Force. 

Senator Stennis. You say it wouldn’t require any additional per- 
sonnel ? 

Mr. Berern. Not substantially additional personnel. 

Senator Stennis. Allright. That isa helpful contribution. Thank 
you, Colonel. 

Here is this idea about this 6 months’ waiting period : How long has 
that statute been in operation, since 1948 / 

Mr. Cotpy. Since 1948—I cannot remember the date—June 19, 1948. 

Senator Srennis. And you think it has worked all right? 

Mr. Corey. I think it has worked excellently. I think in time of 
war it would be highly desirable. 

Senator Stennis. And your amendment provides that no suit shall 
be brought against the United States for damages caused by vessels 
of or in the service of the Army, Air Force, Navy, or Coast Guard until 
there shall have expired a period of 6 months after the claim has been 
presented in writing to the department concerned. 

I know in Mississippi we do not permit a guardian or administrator 
to be sued for 6 months after his appointment, which is to give him a 
chance to look into all these maters. 

Mr. Coxsy. Similar provisions are made in respect of suits against 
municipalities and in many States, in respect to suits against the 
State. 

Senator Srennis. Yes. 

Mr. Muper. Could I raise a practical question there, Mr. Chairman ? 
This bill, if it gives to the Air Force and the Army identical authority 
which is now resident in the Navy, will probably go through as a 
calendar bill, on the call of the calendar. 

If, however, it is expanded so as to substantially change the Navy 
law in any respect, it is very possible that there may be objection, and 
it will not go through as a calendar bill, which would be a situation 
in which the bill would not be considered. 
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Senator Stennis. What do you think about this 6-month provision 
here, this proposed amendment here that 6 months must elapse before 
any suit can be brought? That is not in your present Navy a 

Mr. Hayes. No, sir; it is not, and it only applies in the Navy in 
that respect to land-structure damage claims. 

Senator Srennis. Land structure? 

Mr. Hayes. Land structure, because that was the amendment which 
brought it into play. We now generally get a chance at every acci- 
dent case before it is litigated. Rarely do they immediately go in and 
file suit. Settlement authority is well known, around the admiralty 
field now, and admiralty lawyers are a relatively small group, and 
usually come to us before they file suit. However, in that particular 
type of case, collisions, and so forth, I do not think it makes much 
difference. 

With respect to other types of claims, though, I consider it is a 
very desirable provision, particularly personal injuries. 

Mr. Corpy. I may say that the 6-month provision in the Admiralty 
Extension Act was written in at the request of the Navy Department. 

Mr. Hayes. That is correct. 

Mr. Cotsy. The Department of Justice at that time thought it might 
be difficult of administration, and we did not support it, although we 
did not resist it, but the Navy advocated it and the Congress did adopt 
it, ane since 1948 we have been pleased to find that it has been very 
helpful. 

Senator Srennis. We will just have to think that over. I was 
thinking about some widows and children who have some claims, and 
they say, “Well, you cannot get into court; you have got to take this 
or wait 6 months.” You just sign what they can get sometimes and 
that is the only thing that comes to my mind. We can discuss that 
when the subcommittee meets again. 

Are there any other points, gentlemen? You are going to give us 
that memorandum now. Well, thank you very much. I think you 
have been quite helpful and very pertinent and right to the point. 
I appreciate it and the subcommittee fully appreciates your attendance 
here. 

(Whereupon, at 12:05 p. m., the subcommittee adjourned. ) 

(Subsequent to the close of the subcommittee’s hearing on H. R. 
1764 the following letters received from the Departments of the Army 
and Air Force relative to amendment of the bill discussed during the 
course of the hearing are made a part of this record :) 


DEPARTMENT OF THE ARMY, 
OFFICE OF CHIEF OF LEGISLATIVE LIAISON, 


Washington, D. C., August 16, 1951. 
Hon, Joun C. STENNIS, 


Chairman, Subcommittee, 
Committee on Armed Services, 
United States Senate. 


Dear SENATOR STENNIS: At the hearing held before your committee on August 
15, 1951, on H. R. 1764, a bill to authorize the Secretaries of the Army and 
Air Force to settle, pay, adjust, and compromise certain claims for damages and 
for salvage and towage and to execute releases, certifications, and reports with 
respect thereto, and for other purposes, you requested comments on an amend- 
ment suggested in a letter of Mr. Fletcher Martin, secretary of the Merritt- 
Chapman & Scott Corp. of 17 Battery Place, New York City, copy attached. 
Mr. Martin points out that the proposed bill will not permit settlement of a 
claim for salvage of Army cargo. 
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A brief résumé of the background to this suggestion may be inorder. Speaking 
in general terms, salvage services are services which save or help to save mari- 
time property. Maritime property includes both ocean vessels and cargo. The 
proposed bill would allow settlement of a claim for salvage services to an Army 
vessel. It does not mention Army cargo. 

The reason for omitting mention of cargo in H. R. 1764 is that previous leg- 
islation (permitting the Secretary of the Navy to settle claims) was enacted 
into law in exactly the form of the proposed bill. 

In recommending the proopsed bill to Congress, the Department of the Army 
sought to obtain only such authority as had previously been vested in the Sec- 
retary of the Navy in like cases. It has not requested any authority that the 
Congress has not previotsly seen fit to grant to a Secretary of the Department 
of Defense. 

The Department of the Army believes that the bill should be passed in its 
present form. If the proposed amendment has merit, and it appears to have, 
necessary legislation may be introduced at a later date. 

You also requested the comments of the Department of the Army as to the 
amendment suggested by Mr. Leavenworth Colby of the Department of Justice 
to section 7 of the proposed bill. Mr. Colby stated the Department of Justice 
merely presented this amendment for the consideration of the committee. This 
amendment would prohibit the commencement of suit until after expiration of 
a period of 6 months after presentation of the claim to the Department concerned. 

The Department of the Army objects to this proposed amendment. Under 
the present state of the law, a claimant may bring suit against the Government. 
Under H. R. 1764, this right would not be denied or restricted, but the claimant 
would be given an additional privilege: namely, the privilege of making claim 
and negotiating toward settlement with an administrative agency. It is not the 
intention of the Department of Defense to request Congress to limit the claim- 
ant’s right to sue during a specified 6-month period or any other period of time. 

It does not appear that any substantial difficulty or indeed that any difficulty 
at all is to be expected because of claimant’s filing claim and subsequently start- 
ing suit (either before or after administrative denial of their claim) within a 
period of 6 months. 

The proposed amendment might also have the effect of causing some claimants 
to start suit rather than file an administrative claim, because the mere filing 
of the claim would automatically prevent commencement of suit for a period 
of 6 months. If the time of presentation of the claim were late, the mere making 
of the claim might automatically result in the claimant’s loss of his remedy in 
the courts by statutory time limitation. In the event of administrative denial 
of the claim, he would then be without remedy. 


Sincerely yours, 
JOHN C. DALy, 
Colonel, GSC, 
Deputy Chief for Operations, 


MerrRITT-CHAPMAN & Scorr Corp., 
New York, N. Y., August 9, 1951. 
Hon. RicHAkp B. RUSSELL, 
Senate Office Building, Washington, D. C. 


Dear SENATOR Russett: There has come to the writer’s attention a copy of 
S. 313, introduced by you and referred to the Committee on Armed Services. 

As presently drawn, the bill authorizes the Secretaries of the Army and Air 
Force to settle and pay claims for compensation for towage and salvage services, 
including contract salvage, rendered to Army and Air Force vessels, but is silent 
as to salvage claims against cargo owned by these services. 

In light of our unsatisfactory experience in trying to collect from the Army 
for the salvage of Army-owned cargo, we respectfully suggest that consideration 
be given to amending the bill to authorize settlement and payment also of claims 
for salvage services rendered to cargo owned by these services. Im recent years 
this company has had occasion to salvage vessels which, though commercially 
owned, carried cargo owned by the Department of the Army, which cargo is, 
under maritime law, required to contribute ratably to the salvage award. In 
such cases we have been informed by the Army that no authority existed for 
them to settle salvage claims against cargo, and moreover no appropriation had 
been provided for payment of such claims. In consequence, we have been forced 
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in three such cases to resort to suit under the Suits in Admiralty Act for recovery 
of the Army cargo’s contribution to salvage. We shall gladly provide you or the 
committee considering this bill any further particulars desired. 

You will appreciate that in most instances the carrying out of a salvage 
operation involves the outlay by the salvor of very substantial sums of money, 
and that if the salvor is compelled—because one of the armed services owns all 
or part of the cargo and cannot for lack of appropriation or legal authority agree 
upon and settle the salvage—a serious hardship is worked on the salvor from 
being compelled to resort to the courts for a judgment and then to the Congress 
for an appropriation to cover, and suffer the delay and expense of such procedure. 

It would seem that if this bill were so amended and passed much of this 
difficulty would be obviated. 

Very truly yours, 
MERRITT-CHAPMAN & Scorr Corp. 
FLETCHER MARTIN, 
Secretary. 


AveustT 16, 1951. 
MEMORANDUM FOR THE ARMED SERVICES COMMITTEE OF THE SENATE 


The suggestion of Merritt-Chapman & Scott Corp. that provision be made for 
settlement of claims for the salvage of Government-owned cargoes appears to 
have merit, but it is not believed to be practical to take account of the suggestion 
by amending the present bill. 

Salvage claims against Government-owned cargoes are sued for under the 
Suits in Admiralty Act, 1920 (46 U. S. Code 742, et seq.). The provision author- 
izing compromise and settlement of claims suable under that act is found in 
46 United States Code 749. The settlement provision is, by its language, limited, 
however, to cases involving merchant vessels operated or controlled by the De- 
partment involved. It does not extend to the settlement of claims against cargo 
owned or possessed by such Departments. 

The present bill will grant the Secretaries of the Army and Air Force the same 
settlement authority as has been granted to the Secretary of the Navy; and, 
as no provision exists authorizing the Secretary of the Navy to settle claims for 
salvage of cargo, none is provided for the Secretaries of the Army and Air 
Force. 

It is believed that the desirable manner to give effect to the suggestion of 
Merritt-Chapman & Scott is by amending 46 United States Code 749. Such an 
amendment might be made as follows: * 

“The Secretary of any department of the Government of the United States 
or the United States Maritime Commission, or the board of trustees of corpo- 
rations mentioned in section 741 of this title [having control of the possession 
or operation of any merchant vessel] are, and each is, authorized to arbitrate, 
compromise, or settle any claim involving such. agencies in which suit will line 
under the provisions of sections 742, 744, and 750 of this title.” 

It is believed.that with respect to this matter, as in the case of any amendment 
to provide for notice of claim, the advantages of early enactment of the present 
bill must be considered in comparison with the desirability of further amend- 
ments at this time. 


DEPARTMENT OF THE AIR FORCE, 
Washington, D. C., August 17, 1951. 
Hon, JOHN C. STENNIS, 
Chairman, Subcommittee, 
Committee on Armed Services, 
United States Senate. 


DEAR MR, CHAIRMAN: I refer to certain amendments to H. R. 1764, an act to 
authorize the Secretaries of the Army and the Air Force to settle, pay, adjust, 
and compromise certain claims for damages and for salvage and towage and to 
execute releases, certifications, and reports with respect thereto and for other 
purposes, which were suggested to your subcommittee by the Merritt-Chapman & 


Scott Corp. and the Department of Justice. 


1 Existing matter which is to be omitted is enclosed in brackets. New matter to be 
inserted in italicized. 
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H. R. 1764 in its present form authorizes the Secretaries of the Army and 
Air Force to settle and pay claims for compensation for damages, towage, and 
salvage services to vessels, but it does not include settlement of claims result- 
ing from the salvage of cargo. The Merritt-Chapman & Scott Corp. suggests 
that the bill be amended so as to provide for the payment of claims for salvage 
services rendered to cargo owned by the Army and Air Force. 

H. R. 1764 in its present form authorizes the Secretaries of the Army and 
Air Force the same authority that is currently vested in the Secretary of the 
Navy. The Department of the Army and Air Force did not seek to go beyond 
the authority which the Congress has previously granted to the Secretary of 
the Navy. 

The Department of the Air Force joins the Department of the Army in recom- 
mending that H. R. 1764 be passed in its present form. This Department is of 
the opinion that the suggested amendment by the Merritt-Chapman & Scott 
Corp. is a valid one and should be seriously considered. However, it is con- 
sidered that it would be more appropriate and desirable to enact necessary 
legislation at a later date so as to grant the same authority for each of the 
appropriate Secretaries. 

The Department of Justice offered a suggested amendment to H. R. 1746 
which would prohibit the commencement of suit until after expiration of a period 
of six months after the presentation of the claim to the Department concerned. 
The Department of Justice merely offered this suggestion for the consideration 
of the committee and did in no way insist on it. 

The Department of the Air Force does not agree with the suggestion by the 
Department of Justice. This Department does not believe that a claimant’s 
right to bring suit should be so restricted. This suggestion might well prove 
undesirable in that a claimant, rather than be restricted from filing a suit, 
might bring suit instead of filing an administrative claim. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this letter. 


Sincerely yours, 
Rosert E. L. Eaton, 


Brigadier General, USAF, 
Director, Legislation and Liaison, 





